The Department of Justice comment on the provisions of TD 5 have just come to my
attention. They are unfortunately misleading in suggesting the TD 5 recommendations rely on
“discredited research”. To the contrary, what is discredited by the clear and rather overwhelming
consensus of the peer-reviewed scholarly work are the central factual assumptions, repeated here
by DOJ, that are usually offered to justify the registry system.

The key question, of course, is whether the registry system contributes in any important
way to reducing the incidence of sexual offending. Three kinds of studies establish its limited
value in furthering this obviously worthy goal. One group of relevant studies finds that the public
identification of registrants as “sex offenders” through tools likes websites and mailings to neighbors
contributes little or nothing to reducing the prevalence of sexual offending.! A second group finds that
95% or more of all those arrested for sexual offenses are first offenders necessarily unaffected by the
registry regime rules (and this was the case before there was any registry regime).? The registry regime’s
apparent premise—that a large share of sexual offenses are committed by a small group who offend again
after completing a sentence for an earlier sexual conviction—is thus mistaken.® Finally, a third group of
studies explain why prior offenders constitute such a small proportion of those arrested for sexual
offenses: their overall re-offense rates are far lower than usually assumed. There’s no doubt that some
registrants are more likely than other felons to commit a sexual offense, but in fact most of them never do.
This is true whether “re-offense” is defined as a new arrest for a sexual offense, or a new conviction for
one. And as with released felons generally, the likelihood that they will re-offend declines rapidly over
offense-free time following release from custody. The typically lengthy registration terms cannot be
reconciled with these data.

The DOJ’s objection that some parts of the registry regime, such as restrictions on where
registrants may live, are not required by federal law or by all state laws, is hardly a defense of retaining
them in the many American jurisdictions (state and local) that do impose them. A study commissioned by
the federal SMART office agreed they are ineffective. One would hope DOJ would endorse their
abolition.
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It is important to keep in mind that the registry is not and cannot be justified or explained as
punishment for the crime that triggers its imposition. Everyone required to register has already been
punished. No similar regime has ever been imposed on any other group of law-abiding former felons who
have fully served the sentence for the crime they committed years earlier. No similar regime is part of the
law of any other western democracy. There is surely no doubt that the existing registry regime makes it
more difficult for those subjected to it to re-enter civil society and become productive citizens.

The time available before postings close keep me from commenting more fully here. | provide a
fuller review and discussion of the research in this area in an article forthcoming in the University of
Pennsylvania Journal of Law and Public Affairs, and available at
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3817201.
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